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U.S. De admmt o f  Justice I , .  l n  .. i .  ,, a .  

150 Go& Gate Amnre ,( ),.8.,-;L I !.;(.; L-A, , ,~;+ ~,,i;;;: T 

Box 36046, Room 10-01 01 
San FraflciSCo, CA 94 102 
Telephone; (41 5) 436-6660 

Attorneys for ths United Statee 

UNTl'ED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIPORNLA 

SAN FRANCISCO DIVISION 

UNITED STATES OF AMERlCA 1 CUIC NO. CR- 04-299 (PJH) 
1 

UNITED STATES AND INFINEON 
v. TECHNOLOGZES AG's JOlNT 

WINEON TECHNOLOQIES AO, 
DATE: October 20,2004 

Dsfcudant. TIME: 1:30 m. 
1 COURT: ~ o a % h ~ l l i s  1. Hamilton 

file this Joint Smkwing Memorandum in support af their rccommcRdilti0n that the Court 

~~~~~e the defendant to pay a fme of S l6O million payable in egraed h a l b n t e  with inbsreet 

D V C ~  five yr;ars. Tbe pa&s also request that sent- be imposed as man as possible, bur no later 

lhm October 20,2064, based on the current record without need of an evidsntiary esntmidng 

hearing or a prmentmce report. 

On Septanba 15,2004, the Unitui Stares filed an l n f o m ~ o n  charging Mneon with 

participating in a cowpiracy in the Uaitd States and elscwhcre to nuppreoa and eliminate 
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competition by fixing the prices of DRAM 16 be sold 10 certain OEM customers from on or about 

July 1, 1999, to on or about June 15,2002, in violation of the Shaman Antihwt Act, 15 U.S.C. 

# 1. Infincon i~ achednled fbr a cbange of plea and possible sentencing on October 20,2004. 

Mnoon will waive Xndicmmt and plead guilty under Fed. R. Cnm. P. 11(~)(1)(C). 

The United States and Infinson jointly submit this memorandum to roquest thet the C o d  

scatcncc Infineon on an expedited basis pursuant to Mrn. L.R. 32-l(b). This memarandum also 

outlines tha m a W  m s  of the Ploa ~ c n l  betwwn the Unitod States and Infinao~ in the 

event the Cowt grants the pwiw' request k, impose a aentence immediately on Octobor 20,2004, 

a k r  acapting I n f i d e  guilty plar' 

The United States and WEaeon ~ c t f u l l y  submit that this mmrandurn and the Plea 

Agreement provide mficient infonnadon fix the Court tw impOee a sent- immediately without 

a prmtenca nport. In addition, an expedited sesltencing would accommodate Lfinaan's 

counsal, who irr traveling moss the munhy for the plee hearing. lf the Court ftnds thet the Plea 

Apeamcnt and tbL memorandum do not provide sufticient information to allow for the 

imposition of ssntence bn the ~chcduled date of the plea hearing the parties are p q d  to 

submit additional infbrmation requested by the Court. A copy of the Infineon 1 I(c)(l)(C) Plea 

Aepsament is attached rrs exhibit A. 

The material t m s  of the hfinaon Pka Agreema include: 

1. hfh~II will waive indiemem, waive all rights as enumaated in tho Plea 

bcemenf including any rights it may have under Blukdy v. Warhlngton, 2004 WL 1402697 

(June 24,20041, and plead guilty to a one-count Information charging it with participating ia r 

oonspiracy in the Unitad Stake and elsewhere to aruppms and eliminate compelition by fixing the 

prices o f  DRAM to be sold to certain OEM custbmcrs !?om on or about h ly  1, 1999, to on or 

about June IS, 2002, (the "blsuant period'? in violation of the Shaman Antitmat Act. 1 5 U.S.C. 

' In coqjunction with this Joint Sentencing Memorandum the Unitad States and Infinma 

have filed a Stipulation and Proposed Order for Expedited Sentcmcing Under L.R. 32-I@). 

1 O m  SENTENCING MEMORANDUM -- PAGE 2 



9 1. For plaposao of the Plea ,4gmmat, "DRAM" means dynamic random eccass mcmory 

emiconductor devices and modulca, including synchanous dynamic random ~ c c e s s  memory 

C'SDRAM"), Rambus dynamic random accm memay ("RDRAM"), and double data rate 

dynamic random access mmory CSDDR") semicoaduckrr devices and modules. The conwimcy 

directly rd88ctcd them OEMs in the United Stater: Dell Inc., Hmlett-Packard Campany, Compsq 

C~mputer Corporalion. IntmWio~I Bummss Machines Corporation, Apple Computer Inc., md 

Gatway, Inc. Drrring the relevant period, hfineon war engaged in the ePlc o f  DRAM in the 

United S tata and ttecwhate and employed more than 5,000 employeee. During the ralavaat 

period, Infincon's DRAM sdcs, directly affacted by the collllpiracy, M OEMs in the Unitod States 

totaled S 1.05 billion. 

2. The United Stetas and Infineon agree that the appropriate m t m c e  in thir csse ie a 

fine of S 160 million, a special asseswncnt of S400, and no term of probation. The fine is to be 

puid in inatallrnents ova  five-yam, with internet. hfim agrcerr to ham its smtance dstarmind 

under the Uited SMw Sentencing Quidelinca ('V.S,S.G."). The partice agree thn! the 

recornmended finq which ir in mcas of the $1 0. million maximum h a  set forth in 15 U.S.C. Q 1, 

is appropriate under the provision8 of tho Alternative Fine Act, 16 U.S.C. § 3571(d). The United 

Stntcs and Iofincon agme that, pursuant to 18 U.S.C. 3571 (d), the recommended fine is S 160 

million. This agmmmt was reached as r result of negdiaticme between tha United States and 

Infincon concerning complicated queetions of law and k t  regarding tbe rpplicotion of U.S.S.G. 

and Section 3371. 

3. The Ui tcd  States will not eeck restitution in this case in light of the civil cases 

filed against Infineon, including In ire DRAM Antitrust Liriga~im, No. M42-1486-PJH, MDL No. 

1486, in the United Stater District Court, Northern District of Califmia. and D M  Caw, No. 

CJC-03404265, in the SupcriQr Court, San Frencisco, CalifMa, which potentially provide for e 

movery of a multiple of  actual damages. 

: 4. na United States a- that it will no1 brine criminal chargm againdt 

lnfineon and its officers, directoru, and crnploywe (except for the hw lnfineon individuals 

apacifidly excluded hrn the Plea Agmement) for thoir participation in the DRAM conspiracy. 
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In rctwn, lnfinaon md its executives wee to cooperate filly in the ongoing DRAM investigation. 

Infincon hoe already produced documents and mado available ame of it8 exacutives, in the 

United S t a b  and overseas, far extensive intervim by Division altomys and agents. Moreover, 

I n h n  will continuo to make mimy additional cxccutives available to the United Statcs fw 

intenriws and will produr;c documents located outside the country, which am beyond ehe 

jurisdictional reach of the gwanment's grand jury subpoenas. The documents produced and 

intenrims conducted, aa well as additional profkrbd wopexation, haw sublstantially aeeisted the 

Division in f- itsl investigation. 

The p h e a  a p e  to the following Guidelines calculations, which erc based on InAncon's 

DRAM sales in the Unitcd States to certain OEM6 of 31 .O5 billion: 

1. Baa Fine 20% of S1 .OS billion 

I \ Volume o Affectd Clxnmerce) 
8 2Rl.l(dXl) & 8 8CZ.qb)) 

$210 million 

" 2. Culpability Scorn 

i. Barn (§ BCZ.S(a)) 5 
ii. Invalvemmt in os Tolerance of 5 

0 
0 
0 
0 

41 =.s(Q) 
vii. elf-Rqmbn Coopnation, and -2 

A .  taw af ke6ponsibility 
(5 8 . 5 ~ ) )  

Total Culpability Score: 8 

Minimum and Maxbum Multipliers 
(g8C2.6) 

Minimum and Maximum Fine Range (9 8C2.7) 5336 - $672 million 

The United States will move, pursuant to 8 8C4.1 of the Sentencing Guidelines, for a 

downward departure h m  the minimum ,&idelinea Am ~ T J  a fine of $160 m i o n  due, in part, to 

Mbun'e mbstmtial sasistancc in the United States' D M  investigaiion. Inhwn'a 

coopemtion in thir mattw is timely -- it is thc fiwt DRAM conspirator to agree to plead guilty. 
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Addiliaoally, h h e o n  has produced rtlcvmt documcmra, hm the United Stabs and abmd. and 

bas &C available several employow fbr extensive interviews as a condidon to the govtmm~cnt 

atmiug into the Plea Agreement. Thc Infineon witnemts have advanced the government's 

inwetigation, and the company has agreed to continue to assist in the government's investigation. 

INFINEON TECHNOLOOIES AG U.S . DEPARTMENT OF lUSTICE 

TeB W. Smith 
Kirkland & Ellis LLP 
653 Fifteenth Street, NW 
Warbin on, DC20005 f Td 20 879-5212 
Fax: \2d, 819-5200 

BY: 
-3E. 

K ~ K  Schok W 
423 Prrk Avenue 
N m  York, NY 10022 
Tel: (2 12) 836-8878 
Fax: (212) 8368689 
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EU s ~ . ~ t v i n o ~ C A A o . 2 1 4 3 1 8  N~L, M. Cnmns, CA NO. 177944 
Trial Attorneys 
U.S. Dspadmenl of Juetice 
Antitrust Bvision 
450 Golden Wte Avmw 
Box 34046, Room 10-0101 
Sm Francisco, CA 94102 
Tel: (415 436-6660 
Fax: (41 2 ) 436-6687 


